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THE NBED OF CERTAINTY IN A CRIMINAL 
STATUTE TO MAKE IT CONSTITUTIONAL. 





It seems to us that we are constantly get- 
ting further away from the principle, that 
a criminal statute should be so definite as 
to enable those included in its terms to know 
in advance whether an act is criminal or 
not, and an illustration of how very far we 
have gone in this departure is shown by a 
recent unanimous decision by the federal 
Supreme Court, affirming a ruling by Wash- 
ington Suprethe Court. Fox v. Washington 
State, 35 Sup. Ct. 383. 


The statute held constitutional by the 
above courts provided that: “Every person 
who shall wilfully print, publish, edit, issue 
or knowingly circulate, sell, distribute or dis- 
play any book, paper, document or written 
or printed matter, in any form, advocating, 
encouraging or inciting, or having a ten- 
dency to encourage or incite the commission 
of any crime, breach of the peace or act of 
violence, or which shall tend to encourage or 
advocate disrespect for law or any court or 
courts of justice, shall be guilty of a gross 
misdemeanor.” Under such a statute we un- 
dertake to say, that there is not given any 
criterion between an honest and a dishonest 
publication, between one made in good faith 
and one for the accomplishment of some un- 
lawful purpose. 


We would not have to exercise our fancy 
inordinately to suppose that in a certain 
state of public opinion the open advocacy 
by printing or writing and circulation of cer- 
tain doctrines regarded by the circulator as 
tending to advance morality or science 
would not reasonbly tend to a breach of the 
peace. Or even the insistence in print upon 
the existence of some physical fact dis- 
puted in a certain community, inevitably 
might not tend to a riot or affray. For ex- 





ample, it is related that a Paynim Knight 
and a Crusader, after fraternizing in a 
soldierly way, fell out and nearly came to 
blows, because the latter told the former, 
that in his country the rivers often became 
so hard on the surface, that one could walk 
across them. This Crusader might have 
been punished according to law under this 
statute, if a jury should think, whether he 
did or not, that the printing and circulation 
of such extraordinary information tended to 
a riot. 


The case in which plaintiff in error ob- 
jected to this statute’s uncertainty was sure- 
ly a gross one, but he was charged on in- 
formation, under perhaps the most general 
clause of the statute, with editing and cir- 
culating certain printed matter tending to 
encourage disrespect for law. This matter 
was an article entitled, ‘“The Nude and the 
Prudes,” and it advocated the boycott of 
certain people who procured the arrest and 
punishment of certain members of a society 
called the “Homeites” for indecent expos- 
ure. While we hold in as great abhorrence 
as anyone any such sentiments as were ad- 
vocated in this article, we regard with equal 
abhorrence the suffering of such advocacy 
to make a hard case in the law stand for a 
hurtful precedent. 


And it seems to us that the opinion by 
Mr. Justice Holmes quite nearly admits that 
in general aspect the statute is too uncer- 
tain to be constitutional, but he sustains its 
constitutionality, not as a statute, but ac- 
cording to the way courts may sce fit to en- 
force it. 


Thus we quote from the opinion, as fol- 
lows: “We understand the state court by 
implication, at least, to have read the statute 
as confined to encouraging an actual breach 
of the law. Therefore the argument that 
this act is both an unjustifiable restriction 
of liberty and too vague for a criminal law 
must fail. It does not appear and is not 
likely that the statute will be construed to 
prevent publications merely because: they 
tend to produce unfavorable opinions of a 
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particular statute or of law in general. In 
the present case the disrespect for law that 
was encouraged was disregard of it—an 
overt breach and technically criminal act.” 

The fact, that appeal is made in the last 
clause above to the facts of the case at bar 
to sustain the general conclusion of consti- 
tutionality, exhibits to our mind a lack of 
confidence in the reasoning advanced. A 
law is constitutional or not for one offender 
as well as for another. And neither is sup- 
posed to take his chances of liberty accord- 
ing to the “likely” way a statute may be 
construed by the courts. The question is 
far deeper than that. And if the “likely” 
way depends upon the circumstances of a 
particular offense, uncertainty is the rule in 
application. 


There appears to us here also something 
of surrender by our highest court, bound to 
construe our federal constitution for state 
courts, when it ought to lay down for the 
latter some guiding rule in cases of this kind. 
If a state law may, as construed in a certain 
way by state courts, offend the federal con- 
stitution, may our highest court permit it 
to go abroad as constitutional, when the rea- 
sons given for sustaining it in a particular 
case themselves logically offend constitu- 
tionality ? 


Another reason stated by Mr. Justice 
Holmes for sustaining the conviction in this 
case is that: “By indirection, but unmis- 
takably, the article encourages and incites a 
persistence in what we must assume would 
be a breach of the state laws against in- 
decent exposure; and the jury have so 
found.” But shall not an accused be in- 
formed before he commits an act of a rea- 
sonable certainty that his act directly, and 
not by some theory of indirection, however 
“unmistakable,” constitutes disrespect of 
law, and also know what is disrespect in the 
statutory sense, and not as some court may 
construe the act? 

We care nothing in this inquiry about 
freedom of the press and questions like that. 
If a law can create a boundary line for the 
use of speech, it can declare what amounts 





to an abuse, but in doing the latter it ought 
to inform citizens what in all cases with 
reasonable certainty amounts to stepping 
across the boundary. Something is said 
about statutes being held valid where they 
sustain the use of the word “tend,” but we 
think these cases ought not to control in a 
case of this kind. ‘The thing to which a 
tendency is denounced is more certain as 
an offense when directly committed, than 
what is here spoken of, so far, at least, as the 
only clause of the law considered by the 
court is concerned. We hardly think, how- 
ever, that the clauses are separable in char- 
acter, so that if one clause goes by the 
board the others would remain unaffected. 








NOTES OF IMPORTANT DECISIONS 





* NEGLIGENCE—APPLICATION OF DOC- 
TRINE RES IPSA LOQUITUR IN. FAVOR OF 
LICENSEE.—The Supreme Court of Missouri 
lately considered the question of liability (under 
a “Fire Escape Ordinance”) of the owner to a 
roomer in a lodging house. Burt v. Nichols, 
173 S. W. 681. 


Its position on this subject is known by the 
following excerpt: “The rule res ipsa loquitur 
has been invoked in cases which upon anal- 
ogy are similar in all material aspects to the 
conditions found here. For example, it was 
held to apply to an injury received by a clerk 
of a shipper upon a railroad who went to the 
railroad yards to inspect a shipment of goods 
consigned to his employer. Taterman v. Rail- 
road, 96 Mo. App. 448, 70 S. W. 514. There, as 
here, no contractual relation or privity by 
contract subsisted between. the plaintiff and 
the defendant. Plaintiff there, as here, was 
merely upon the premises as an implied licen- 
see. Blanton v. Dodd, 109 Mo. 74, 18 S. W. 
1149; Gallagher vy. Edison Co., 72 Mo. App. 576; 
Houston v. Brush, 66 Vt. 331, 29 Atl. 380. We 
think these reasons suffice to uphold the rule; 
but if they do not, and if to hold thus makes 
necessary the creation of a new precedent, then 
we ought, in a case of such crying necessity, 
to create it. Neither the day for the making 
of new precedents is past, nor is the field 
thereof already occupied to exclusion. There- 
fore we hold that whereas here these fires 
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safety appliance laws are violated and death, 
unexplained except by the physical facts, 
occurs by fire in the burning of a _ building 
not equipped with the required  appli- 
ances but which is by law required so to be, 
the rule of res ipsa loquitur should be invoked 
to take the case to the jury, where all infer- 
ences pro and con and all matters of contrib- 
utory negligence can be resolved under proper 
instructions by the triers of fact.” 


The rule res ipsa loquitur ought to be deemed 
a rule applicable in every instance where it 
is established that there is a duty owed by 
defendant to plaintiff and the latter has gone 
as far with his proof as one in hjs situation 
reasonably could be expected to go. Then, if 
in what has happened there is not displaced 
inference of fault in the management of a busi- 
ness defendant owns or conducts, the burden 
should shift to him. This we understand to 
be the rule in patent cases according to its 
latest development and marking a distinct de- 
parture from old decisions, as shown in the 
case of Westinghouse Electric Mfg. Co. v. Wag- 
ner Electric Mfg. Co., 32 Sup. Ct. 691. 





REMOVAL OF CAUSES—SEPARABLE CON- 
TROVERSY NOT SHOWN BY RULING WORK- 
ING INVOLUNTARY NONSUIT.—The right of 
removal of a suit brought against non-resident 
and resident defendants is shown to depend al- 
most altogether upon the question of good faith 
in joining the resident defendants, and, there- 
fore, though a trial court may sustain a de- 
murrer to the evidence as against the latter, 
this is not at all conclusive against plaintiff's 
right to recover against a non-resident in the 
state court, that is to say, if plaintiff takes 
leave to move to set the nonsuit aside. Amer- 
ican Car & Fdry. Co. v. Kettelhake, 35 Sup. 
Ct. 355. 


This ruling but emphasizes the purely ar- 
tificial nature of diversity-of-citizenship juris- 
diction, and shows at bottom how very little 
that has to do with the idea upon which it 
was constitutionally conferred. If one cannot 
in a court of original jurisdiction sustain his 
prima facie right to have a case disposed of in 
its ordinary jurisdiction, there ought to be a 
prima facie presumption that a defendant joined 
with others should have his constitutional 
rights protected. Protection in a court of jus- 
tice should be the supreme right of every liti- 
gant, and it would be protected, if, in these 
cases, courts really thought that keeping a non- 
resident in a state court really militated against 
his rights. 





STATUS OF EMPLOYES WHILE 
RIDING IN EMPLOYER’S CON- 
VEYANCE.—PART I.* 





When an employe is injured it is im- 
portant to know in what relation he stood 
towards the employer at the time in order 
to determine the nature of the employer’s 
duty towards him, and his consequent lia- 
bility. In the majority of cases the rela- 
tion is plain, but occasionally the ques- 
tion arises, and when it does it often de- 
termines absolutely the right of recovery. 
This question frequently becomes import- 
ant where an employe is injured while 
riding in the employer’s conveyance. It 
may be necessary to determine whether, 
at the time an employe was injured, say, 
in an elevator, he was acting in the ca- 
pacity of employe and consequently, per- 
haps, a fellow servant of the elevator oper- 
ator, or was a passenger. Even, although, 
in such a case, the injured employe and 
the elevator operator were not fellow ser- 
vants, if the former was simply an employe 
at the time, the duty of the employer was 
that merely of reasonable care, while if he 
was a passenger the degree of care re- 
quired of the employer was the highest 
consistent with the proper operation of 
the elevator. For the same reason it is 
necessary to know the status of an em- 
ploye injured while being conveyed in 
the employer’s train, or other vehicle. 

To and From Work.—Where workmen 
are employed to work at a certain place, 
and are transported to and from such 
place by the employer, as a part of their 
contract of employment, the relation of 
master and servant continues to exist dur- 
ing the time of transportation.’ It has 
been held that the relation continues dur- 
ing the transportation of the employe by the 
employer, or with his consent, where from 
the character of the service such transporta- 


*Part II will appear in next week’s issue. 

(1) Alabama G. 8. R. Co. v. Brock, 161 Ala. 
351, 49 So. 453; Abend v. Terre Haute, etc., R. 
Co., 111 Ill. 202, 58 Am. Rep. 616; Ryan v. Cum- 
berland Valley R. Co., 23 Pa St. 384. 
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tion is beneficial both to the employe and 
employer.’ 

A woman employed as laundress, while 
being conveyed, either gratuitously or as 
a part of her contract of employment, 
from her home to that of her employer, 
in his conveyance, the driver being his 
coachman, was held to be in the service 
of her employer at the time and a fellow 
servant of the driver.*. 

The relation continues to exist during 
the transportation of workmen on hand- 
cars by their employer from the place of 
their work to a point convenient to their 
homes, although the transportation com- 
mences after the day’s work is complet- 
ed.* 

Plaintiff’s intestate was employed by 
defendant to work, with others, on a 
dredge stationed about the middle of a 
canal. The canal was about a hundred 
feet wide, and was filled with water. It 
was defendant’s custom to take the em- 
ployes from a nearby town to the dredge 
on a steam tug, but, when that was not 
done, the men were accustomed to walk 
along either one or the other side of the 
canal until opposite the dredge, when a 
boat would be sent to take them over. 
When the tug was out of commission, it 
was customary for any of the workmen 
who happened to be on the dredge to take 
a boat over to the bank and carry the men 
to the dredge, and that duty had not 
been delegated by the defendant to any par- 
ticular employe. On the day in question, 
the tug being disabled, plaintiff’s intes- 
tate, in company with defendant’s chief 
engineer and seven other employes, 
walked down the bank of the canal to 
a point opposite the dredge, when a 
man on the dredge employed as a coal 
passer, and who worked in the night 
shift, without any instructions so to do, 


(2) Cicalose v. Lehigh Valley R. Co., 75 N. 
J. L. 897, 69 Atl. 166. 

(3) McGuirk v. Shattuck, 160 Mass. 45, 35 
N. E. 110, 39 Am. St. Rep. 4654. 

(4) Wilson v. Banner Lbr. Co., 108 La. 590, 32 
So. 460; Cicalese v. Lehigh Valley R. Co., 75 N. 
J. L. 897, 69 Atl. 166. 





took a scow, which was frequently used 
for that purpose, and went across to the 
bank to take the men to the dredge. The 
scow contained some water, and it was 
leaky, and its deck was wet from rain. 
When some of the men had boarded the 
scow, two who remained on the bank, ob- 
jected to getting on, and were urged to do so 
by the engineer, who told them to hurry 
up, as it was all right. All got on, the 
engineer being the last, and the boat was 
pushed off, whereupon one end dipped 
two or three inches under the water. 
The men on that end quickly shifted their 
positions towards the other end, which 
caused that end to dip, and the scow to 
slide from under them, precipitating them 
into the water, causing deceased and an- 
other to be drowned. Held, that de- 
ceased was in the service of the defend- 
ant at the time of the accident, and the 
latter was bound to exercise reasonable 
care in transporting him to the dredge; 
that no negligence was shown in this re- 
spect, and any negligence on the part of 
the employe who operated the boat in 
selecting a boat or in failing to pump it 
out was that of a fellow servant, for which 
the defendant was not liable; but that, as 
the Employers’ Liability Act® renders the 
employer liable for injury to or death of 
an employe caused by the negligence of 
any person in his service entrusted with 
any superintendence or authority to di- 
rect, control or command any servant in 
the performance of the latter’s duty, and 


it was shown that the chief engineer was 


entrusted with such authority, defendant 
was liable for his negligence in directing 
the men to get on the scow until it was 
overloaded.® 


This rule applies, however, only when 
the riding in the employer’s conveyance 
is in some way incidental to, or connected 
with the employment. If the employer 
furnishes the employe a pass as a mere 


(5) Consol. Laws, 1909, c. 31 as amd. by laws 
1910, c. 352. 

(6) Famborille v. Atlantic, Gulf & Pac. Co., 
155 App. Div. (N. Y.) 833, 140 N. Y. Supp. 529. 
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gratuity, or allows him to ride home in 
one of his vehicles, which, perchance, is 
driven in the direction of his home, or if 
the employer and employe, in going to or 
from work, chance to ride in the same car, 
and the former pays the latter’s fare, the 
rule above stated does not apply. 

So, a workman is not in the service of 
the employer when he is riding in the em- 
ployer’s conveyance for his own pleasure 
or on his own business, although he may 
be riding free of charge.’ 

Elevators—In the case of Putnam v. 
Pacific Monthly Co.,° it appeared that, for 
the purpose of its business, the defendant 
occupied the fourth floor of a building, 
and had the exclusive control and man- 
agement of an elevator, operated by one 
of its employes and used by the general 
public and its employes. Plaintiff’s de- 
cedent, a young lady, was employed by 
defendant as stenographer, and on the 
morning in question, while in the ele- 
vator for the purpose of going to her 
work, was killed by the negligent operation 
of the elevator by the employe in charge. 
The jury found in favor of plaintiff, but 
on appeal judgment rendered on such ver- 
dict was reversed with directions to the low- 
er court to enter judgment of nonsuit, on 
the ground that at the time of the accident 
deceased was acting in her capacity as an 
employe of defendant, and that she and the 
elevator operator were fellow servants. 

Upon a rehearing of the case before the 
court en banc the judgment was modified 
to the extent of holding that the rela- 
tion of carrier and passenger existed be- 
tween the deceased and defendant at the 
time of the accident, and hence the doc- 
trine of fellow servant did not apply, and 
the degree of care owed deceased was 
the highest consistent with the efficient 


(7) Illinois Cent. R. Co. v. Leiner, 202 Ill. 624, 
67 N. E. 398, 95 Am. St. Rep. 266; State v. West- 
ern Maryland R. Co., 63 Md. 433; Doyle v. Fitch- 
burg R. Co., 162 Mass. 66, 37 N. E. 770, 25 L. R. 
A. 157, 44 Am, St. Rep. 335; Washburn v. Nash- 
ville R. Co., 3 Head. (Tenn.) 638, 75 Am. Dec. 784. 

(8) Oreg. 1913, 130 Pac. 986, 45 L. R. A. (N. S.) 
338. 





operation of the elevator, and not that of 
reasonable care, which is due from an em- 
ployer to an employe.’ In this connec- 
tion, the court on rehearing said: “At the 
time of the accident her time was her own. 
She was not the servant of the defendant 
until it was time for her to begin such ser- 
vice. * * * Primarily the elevator was built 
and operated for the use and benefit of the 
defendant. If it enabled persons having 
business with defendant, or its tenants, 
to reach the various floors of the building 
with less exertion, or more expeditious- 
ly, this was a profit to defendant in the 
way of an increased number of tenants, 
customers, or business. If it enabled em- 
ployes to get from one floor to another 
more expeditiously ; this would also be a 
matter of convenience and profit to de- 
fendant. It was placed there just as a 
stairway would have been, and for the 
same purpose, namely, for the use and 
profit of the employer.” 


While the final judgment of the court 
in this case appeals to one as being: cor- 
rect, its argument strikes one even more 
forcibly as being irrelevant. It is deemed 
quite unnecessary to cite authority in 
support of the proposition that the rela- 
tion of master and servant in respect of 
the duties and obligations of the master 
may exist prior to the time for com- 
mencement of work, although such time 
may be at the arbitrary disposal of the 
employe. It is also true that in some 
cases courts seem to have resorted to the 
microscope to find excuses for holding 
that the relation did exist at the time of 
an injury in order to apply the fellow 
servant doctrine to defeat the employe’s 
action. In the present case we have an 
employer who happens to own or control 
the building in which its offices are lo- 
cated. In that building it operates, as 
a common carrier, an elevator for the 
benefit of all having business in the build- 
ing. Its capacity as owner of the build- 


(9) Putnam. v. Pacific Monthly Co., Oreg. 1913, 
136 Pac. 835. 
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ing is entirely distinct from its capacity 
as employer, or its capacity as the owner 
of a business which it carries on in the 
building. This is true, regardless of the 
fact that the primary purpose in erecting 
the building may have been to accommo- 
date that business, because the defend- 
ant has made it true by converting a por- 
tion of the building into a public or 
quasi-public building inhabited by ten- 
ants. The corridors, stairway, and ele- 
vator of the building were not parts of 
the place of employment of deceased, 
any more than they were parts of the 
places of employment of employes of 
other tenants in the building. The own- 
ership and management of the building 
constituted a separate business from that 
carried on by the defendant on the fourth 
floor of the -building, and the elevator 
operator and deceased were employed in 
different enterprises as certainly as if 
they had been in the service of different 
employers. If deceased had been injured 
while riding to her place of employment 
on a street car owned and operated by 
defendant, we would have a parallel case 
with the one under consideration. 

It is not meant to say that the relation 
of master and servant may not exist be- 
tween employer and employe before the 
latter comes upon the place of his em- 
ployment; or that it may not exist while 
the employe is being transported to his 
place of work. Such questions depend 
upon the circumstances of the particular 
employment. What is said in respect of 
this case is meant to apply to the facts 
of this case alone. It is thought that the 
cases mentioned following in which the 
relation was found to exist are easily dis- 
tinguishable from this case. 

Where defendant’s factory was of sev- 
eral stories, and the employes working 
on the upper floors were permitted to 
ride on an elevator used for carrying 
freight, in going to and from their work, 
although the factory was provided with 
stairs, the relation existing between the 





employes while so using the elevator and 
the employer was that of master and 
servant.?° be 

In Watt v. Murphy” the janitor of a 
building in which there was an elevator 
used that appliance himself and was 
killed in the operation of it. It was de- 
clared that he was a servant and not a 
passenger, and that the master was 
bound to use only ordinary care in pro- 
viding a safe place for him to work, al- 
though it be an elevator. 

In McDonald v. Simpson™ a sales- 
woman in a mercantile establishment 
was going in an elevator to get her street 
clothes at the end of her day’s work and 
was injured. It was held that she was 
a servant at the time the injury occurred. 

Where an employe was injured by the 
fall of a freight elevator in a building 
occupied by his employer, on which he 
was taking some boxes from the third to 
the first floor in compliance with the ex- 
press directions of his foreman, it was 
held that he could recover, although act- 
ing in the course of his employment, be- 
cause of the defective condition of the 
elevator.** 

In McDonough v. Lanpher** the em- 
ployes of the defendant, who used the 
whole of a five-story building were per- 
mitted to ride in the freight elevator to 
and from their places of work, although 
they were not required to do so. It was 
held that while so riding they were in 
their capacity as employes. 

Railroad Employes.—lIt is a rule of law 
that, “One may be both a passenger and 
an employe of a railroad company; an 
employe when passing over the road at 
a time when actually engaged in perform- 
ing duties for the company, but a pas- 
senger while not so engaged, but riding 


(10) Kappes v. Brown Shoe Co., 116 Mo. App. 
154, 90 S. W. 1158. 

(11) 9 Cal. App. 564. 99 Pac. 1104. 

(12) 114 App. Div. 859, 100 N. Y. Supp. 269. 

(13) Lax-Fos Co. v. Rowlett, 144 Ky. 690, 
139 S. W. 836. 

(14) 56 Minn. 501, 16 Am. Neg. Cas. 196, 57 N. 
W. 152, 43 Am. St. Rep. 641. 
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from one place to another, even though 
continuing all the while in a popular 
sense in the employment.of the com- 
pany.”® 

It has been declared that the capacity 
in which a railroad employe is to be re- 
garded while he is riding on the master’s 
train depends upon whether or not his 
duties to his employer required him to 
ride on the train. “If his time, at the 
instant of the injury, did not belong to 
the master, and if his contract of service 
did not contemplate that he should ride 
on defendant’s cars as a means of fur- 
thering his master’s business, then he 
was not a fellow servant, but a pas- 
senger.”*® This statement does not contem- 
plate those instances in which the employe 
may be a licensee or a trespasser. 

The mere fact that there is a custom 
among railroad employes to board trains 
or engines to ride home after their 
service for the day has ended, is not suf- 
ficient to make them passengers. It must 
appear that such conduct was because of 
and a part of their contract of employ- 
ment, because the relation of carrier and 
passenger rests upon a contract, either 
inherent in the contract of employment, 
or an independent agreement for trans- 
portation.*” 

A station agent riding home on a pas- 
senger train of his employer, by permis- 
sion of the conductor, five hours after his 
day’s work was ended, was held not to 
be in his capacity as employe.*® 

One employed by a railroad company 
in a gravel pit, whose employment ceased 
at 6 o’clock in the evening, after which 
time the employer had no control over 
him, and who was injured while alight- 
ing from an engine on which he had been 
allowed to ride home after his work for 


(15) Harris v. City & E. G. R. Co., 69 W. Va. 
65, 70 S. E. 859, quoting from 5 A. & EB. Ed. 516. 

(16) Harris v. City & E. G. R. Co., 69 W. Va. 
65, 70 S. E. 859. 

(17) Dodge v. Chicago Great Western R. Co., 
(Ia. 1914), 146 N. W,. 14. 

(18) Louisville & N. R. Co. v. Scott, 108 Ky. 
382, 56 S. W. 674, 50 L. R. A. 381. 





the day was ended, was not, at the time 
of such injury, a servant of the company, 
although it permitted him to ride honie 
on the’ engine.”*® “The mere fact,” said 
the court, “that he was permitted, if he © 
so desired, to ride upon the engine to a 
place near his home did not prolong his 
hours of service or make him a fellow 
servant of the engineer.” 

Plaintiff’s decedent was a conductor in 
the employ of defendant and was killed 
while riding on the engine of a train on 
his way home after he had brought his 
own train into the division point and had 
registered his arrival. Held, that neither 
the relation of master and servant nor of 


‘carrier and passenger existed at the time 


of the accident.”° 


Where one employed in defendant’s 
railroad yard as a car checker was in the 
habit of riding the cars when any of them 
in the train he was checking were moved, 
and riding to the office after he had fin- 
ished checking to put his book away, and 
it was convenient and necessary to 
expedite his work that he should ride the 
cars, and it was customary for the em- 
ployes in the yard to ride when they 
wanted to, and he was never told to ride 
to the office, but was told to ride the cars 
that were shifted when he was working 
on them, it was held that, while riding 
on a train to the office, after his work of 
checking that day was finished, to leave 
his book, after which he would be of 
duty, he was merely a licensee.** 


In an action to recover for personal in- 
juries it appeared that the plaintiff had 
been employed by the defendant to as- 
sist in the ballasting of its road; that it 
was his duty to assist in loading stone on 
cars at a quarry, and then to ride on the 
cars to the point of distribution, and 
there unload the stone. When plaintiff 


(19) Baird v. Northern Pac. R. Co., (Wash. 
1914), 138 Pac. 325. 

(20) Dodge v. Chicago Great Western R. Co., 
(Ia. 1914), 146 N. W. 14. 

(21) Houston Belt & T. R. Co. v. Stephens, 
(Tex. Civ. App. 1913), 155 S. W. 703. 
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had been so employed only a few days, 
he, with other employes, was accompany- 
ing the loaded cars, which were being 
pulled by an open motor car, and, upon 
nearing a railroad crossing, he was told 
that it was his time to turn the derail. 
Having had no experience in doing this, 
he went to the front of the motor car to 
see how it was done. After the derail 
was turned, and while the cars were mov- 
ing three or four miles an hour, plaintiff, 
who was cold, concluded to return to 
the rear end of the car, where he would 
be better protected. While he was walk- 
ing back along the running board the car 
gave a jerk which threw him off, or he 
slipped off in some manner, and his foot 
was crushed by the car wheels. In meet- 
ing the contention that the plaintiff, at 
the time he was injured, was a mere vol- 
unteer, the court said: “We are not in- 
clined to hold that, because plaintiff at 
the time he was injured was not actually 
engaged in performing some _ active 
service for defendant, he is to be treated 
as a mere volunteer, and therefore not 
entitled to recover. It was a part of his 
duty to ride on the car from the quarry 
to the place where the stone was to be 
distributed. Being on the front of the 
car, we think he had the right to walk 
along the running board provided for 
that purpose in order to get to the rear 
end of the car, especially in view of the 
fact that the night was cold, and he could 
be better protected from the inclement 
weather at the rear end of the car. In 
doing this however, it was his duty to 
exercise ordinary care for his own safety, 
and the fact that he was so engaged did 
not relieve the defendant from liability 
for a failure to use ordinary care in the 
operation of the car.”** 

Plaintiff and others were employed by 
defendant railroad company to do work 
on a mountain, and were transported by 
defendant between the place of their 


(22) Central Kentucky Tr. Co. v. Smedley, 150 
Ky. 598, 150 S. W. 658. 





work and the base of the mountain, 
where they boarded. Generally this 
transportation was by train, but shortly 
before the time in question they com- 
menced the use of slide boards, by which 
they descended on the track by gravity. 
While descending on a slide board 
plaintiff was injured. It was held that 
he was not a passenger; the trip down 
the mountain being a mere incident of 
his employment.** 


A laborer employed to repair the track 
of a railroad company at a place several 
miles from his home, rode with other 
laborers each morning and evening to 
and from the place of work on a gravel 
train of the company. This was done 
with the consent of the company, and for 
mutual convenience; nothing being paid 
for the passage by the laborers, and the 
company being under no contract to con- 
vey the laborers to and from their work. 
Held, that the relation of master and 
servant existed between the company and 
the laborer during the time the latter 
was being conveyed to and from his 
work.?* 


In this case the court said: “If the 
plaintiff was by the contract of service 
to be carried by the defendants to the 
place for his labor, then the injury was 
received while engaged in the service for 
which he was employed, and so falls 
within the ordinary cases of servants sus- 
taining an injury from the negligence of 
other servants. If it be not properly in- 
ferable from the evidence that the con- 
tract between the parties actually em- 
braced this transportation to the place of 
labor, it leaves the case to stand as a 
permissive privilege granted to the 
plaintiff, of which he availed himself, to 
facilitate his labors, and is equally con- 
nected with it and the relation of master 
and servant.” 


(23) Kindellan v. Mt. Washington R. Co., 76 
N. H. 64, 79 Atl. 691. 

(24) Gillshannon v. Stony Brook R. Corp., 10 
Cush. (Mass.) 228. 
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An employer arranged with certain 
employes to transport them to its works 
on Monday and return them home Sat- 
urday of each week, by way of its rail- 
road. No fare was charged them, but 
their wages did not commence until they 
reached the works, and ceased when they 
left them. While being so transported an 
employe was injured. Held, that he occu- 
pied the position of servant at the time.*° 


In this case the Court disapproved the 
case of O’Doonnell v. Allegheny R. Co.,?* 
declaring that it is not sound law. In the 
latter case it was declared that where an 
employe is carried to and from his place 
of work in consideration of a deduction 
from his wages, that he stands in the 
same relation as any other person paying 
fare, and while being so employed he is 
acting independently of his employment. 

An employe of a railroad company who 
accepted an invitation to ride on one of 
the company’s trains towards his home 
after his day’s work was done, was held 
to continue as a servant during the ride.** 
The Court said that so carrying the 
workman was to be regarded as a priv- 
ilege incidental to his contract of service. 

A workman employed by a railroad 
company to clean switches, was held to 
be acting in the capacity of servant while 
traveling between switches on one of the 
company’s cars, on an employes’ ticket, 
although it was Sunday and the running 
of the car on that day was unlawful.** 

A gang of workmen employed in re- 
pairing the track of a railroad company 
were ordered by their foreman to quit 
work about fifteen minutes before the 
usual time and board a train which would 
carry them to a station where they would 
receive their pay. This was according 
to a monthly custom, and they were not 


(25) Vick v. New York Cent., etc., R. Co., 95 
N. Y. 267, 47 Am. Rep. 36. 

(26) 59 Pa, St. 239, 98 Am. Dec. 336. 

(27) Iannone v. New York, etc., R. Co., 21 R. I. 
452, 44 Atl. 592, 46 L. R. A. 730, 79 Am. St. Rep. 
812. 

(28) Shannon v. Union R. Co., 27 R. I. 475, 63 
Atl. 488. 





charged for the passage. In attempting 
to board the train one of the men was 
struck by a hand car operated by an- 
other gang of men. Held, that he was 
in the service of the company as a ser- 
vant at the time of the injury.” 

A railroad company engaged in bal- 
lasting its road, employed a workman to 
assist in loading and unloading a gravel 
train. In the execution of the work it 
was necessary for the workman to ride 
on the train between the gravel pit and 
the place of unloading. The train was 
run under the direction of a conductor, 
and the workman had nothing to do with 
the management of it. Held, that while 
riding on the train the workman occu- 
pied towards the company the relation of 
servant. 

An employe was engaged by a railroad 
company by the month inthe capacity 
of baggage master and conductor of pas- 
senger and gravel trains, at such times 
and places as directed. He was ordered 
to go to a certain station and take charge 
of a gravel train the next day at that 
place. He boarded a train but passed the 
station he was directed to go to, and 
went to the next. On the following 
morning he was returning to the station 
where he had been ordered to go, when 
he was injured by the carelessness of an 
employe in charge of the train. Held, 
that he was to be regarded as an employe 
at the time, and a fellow servant of those 
in charge of the train.** 

In St. Louis, I. M. & S. R. Co. v. 
Wiggam,” the rule is stated that, al- 
though an employe being transported to 
his place of work is not a passenger, the 
railway company owes him the duty to 
exercise ordinary care for his transpor- 
tation, and he is bound to exercise such 
care for his own safety as a person of 
ordinary prudence would exercise under 


the circumstances. 
C. P. Berry. 


St. Louis, Mo. 


(29) O’Brien v. Boston, etc., R. Co., 138 Mass. 
387, 52 Am. Rep. 279. 

(30) Kumler v. Junction R. Co., 33 Ohio St. 150. 

(31) Manville v. Cleveland, etc., R. Co., 11 
Ohio St. 417. 

(32) Ark. 1911, 135 S. W. 889. 
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CARRIER OF GOODS—IMPROPER PACKING. 





NORTHWESTERN MARBLE & TILE CO. v. 
WILLIAMS. 





Supreme Court of Minnesota. March 5, 1915. 





151 N. W. 419. 





(Syllabus by the Court.) 





If improper packing is apparent to the carrier 
or his servants, then the carrier may refuse to 
receive the shipment. If he does receive the 
shipment, he assumes to carry the goods as they 
are, and the full common-law liability as car- 
rier attaches. 





HALLAM, J. Plaintiff, a dealer in marble 
in Minneapolis, shipped a number of marble 
slabs by rail to the state school for the feeble- 
minded at Faribault. Defendant is in the trans- 
fer business at Faribault. He was engaged to 
haul the marble from the railway station at 
Faribault to its destination. The marble was 
packed in crates, and on the way some of the 
crates fell from the wagon and several slabs 
were broken. Plaintiff sued for damages. The 
jury found for defendant. Plaintiff moved for 
judgment notwithstanding the verdict, but did 
not ask for a new trial, and the court denied 
the motion. This appeal involves only the ques- 
tion of the correctness of this ruling. 


[1] 1. Plaintiff assigns as error certain rul- 
ings of the court in the admission of evidence 
and in the charge to the jury. If plaintiff were 
asking for a new trial, it would be proper to 
consider these assignments of error; but they 
are quite immaterial on this appeal. A party 
against whom a verdict has been returned may 
move in the alternative for a new trial or for 
judgment notwithstanding the verdict. G. S. 
1913, § 7998. When he moves only for judg- 
ment, and rests upon that motion alone, he can- 
not on appeal be awarded a new trial. He has 
waived all errors which would be ground only 
for a new trial. Bragg v. Chicago, M. & St. 
P. Ry. Co., 81 Minn. 130, 83 N. W. 511; Krum- 
dick v. C. & N. W. Ry. Co., 90 Minn. 260, 95 N. W. 
1122; Sallden v. City of Little Falls, 102 Minn. 
358, 113 N. W. 884, 138 L. R. A. (N. S.) 790, 120 
Am. St. Rep. 635; Helmer v. Shevlin-Mathieu 
Lbr. Co., 151 N. W. 421, filed herewith. Errors 
in the admission of evidence or in the charge 
to the jury are of this sort. They present no 
ground for judgment notwithstanding the ver- 
dict. Final judgment cannot be given to the 
defeated party because the cause was erroneous- 
ly tried. Such new party may, if he asks for 
it, be entitled to a new trial on this ground, 





but never to final judgment. The question be- 
fore us is, not whether the case was properly 
tried, but whether there is any competent evi- 
dence reasonably tending to sustain the verdict. 
If so, the verdict must be sustained. In de- 
termining that question, every intendment will 
be indulged in favor of the verdict, and judg- 
ment will only be granted when the evidence is 
conclusive against the verdict. Cruikshank Vv. 
St. Paul Fire & Marine Ins. Co.,.75 Minn. 266, 
77 N. W. 958; Fohl v. C. & N. W. Ry. Co., 84 
Minn. 314, 87 N. W. 919; Marengo v. Great 
Northern Ry. Co., 84, Minn. 397, 87 N. W. 1117, 
87 Am. St. Rep. 369; Fischer v. Sperl, 94 Minn. 
421, 103 N. W. 502; Stebbins v. Martin, 121 Minn. 
154, 140 N. W. 1029. 

[2] 2. We address ourselves, therefore, to this 
question of the sufficiency of the evidence to 
sustain the verdict. Defendant was admitted- 
ly a common carrier of goods. A common car- 
rier of goods in general insures the safe trans- 
portation of goods committed to him for that 
purpose, and he is responsible for all damage 
to the same while in transit, unless such damage 
is occasioned by certain excepted causes. These 
excepted causes are act of God, act of public 
enemy, the inherent quality or “proper vice” 
of the articles themselves, or some act or omis- 
sion of the shipper or owner. Christenson Vv. 
American Express Co., 15 Minn. 270 (Gil. 208), 
2 Am. Rep. 122; Goodman v. O. R. & N. Co., 22 
Or. 14, 28 Pac. 894. 

Defendant contends that this case comes with- 
in the last exception; that is, the contention 
is that the marble slabs were not properly 
packed or crated by the shipper, that when 
they were transferred to wagons they were 
loaded in the proper and practicable way and 
were braced in the usual and proper way by 
means of boards running from the top of the 
crates to the bottom of the wagon bed, but that 
they fell by reason of the fact that the crating 
was worm-eaten, dozy, and decayed, so that it 
would not properly hold the nails driven into 
it for that purpose. 

The general rule is that, where the shipper 
packs articles for shipment, he cannot recover 
from the carrier for injuries due to improper 
packing. Hutchinson, Carriers, § 233; Shriver 
v. S.C. & St. P. R. Co., 24 Minn. 506, 31 Am. 
Rep. 353. Some authorities apply here the rules 
of contributory negligence, and hold that if 
the bad packing contributes in any measure to 
the loss or injury the carrier is not liable. 5 
Thompson, Negligence, § 6465. See Reed & 
Walker v. P., W. & B. R. R. Co., 3 Houst. (Del.) 
176, 212; Ross v. Troy & Boston R. Co., 49 Vt. 
364, 24 Am. Rep. 144. It appears to us that the 


rules of contributory negligence have no ap- 
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plication to such a case. Contributory negli- 
gence of plaintiff is a defense only in cases 
where the action is founded on negligence of 
defendant. Here the action is not founded on 
negligence of the carrier at all. The carrier’s 
common-law liability is founded, not on negli- 
gence, but “on broad principles of public policy 
and convenience, and was introduced to prevent 
the necessity of going into circumstances im- 
possible to be unraveled.” Arthur v. St. Paul 
& Duluth R. Co., 38 Minn. 95, 100, 35 N. W. 721. 
It would be a distinct extension of the doc- 
trine of contributory negligence to apply it to 
a case of this kind, and an extension which we 
believe to be unwarranted. On proof of the 
contract of carriage and of loss or damage, 
liability is prima facie established. To relieve 
himself from liability, the carrier must prove 
that the loss or damage arose solely from one or 
more of the excepted causes, and it avails him 
not to show that the shipper was negligent, if 
the loss or damage would not have resulted, ex- 
cept for the concurring fault of the carrier. 
The proof must bring the case “entirely and 
perfectly within the exception.” This view is 
sustained by the weight of atithority. McCarthy 
& Baldwin v. Louisville & Nashville R. Co., 
102 Ala. 193, 14 South. 370, 48 Am. St. Rep. 29; 
Hutchinson, Carriers, § 333; 1 Moore on Car- 
riers, 559; Elliott, Railroads, § 1492. 


[3] 3. It is admitted that defendant discov- 
ered that the condition of the crating was de- 
fective at the time the marble was loaded on 
his wagon. It is claimed he thereby assumed 
all the responsibility of carrying it in its de- 
fective condition. There is some authority for 
the proposition that the full duty of the carrier 
is simply to carry goods in the condition of- 
fered, though the defect in loading or packing 
is apparent, and that if in such case injury re- 
sults from such defective loading or packing 
the carrier is relieved. Ross v. Troy & Boston 
R. Co., 49 Vt. 364, 24 Am. Rep. 144. See Union 
Express Co. v. Graham, 26 Ohio St. 595. The 
better and the more general rule seems to be 
that, if goods presented for carriage are not 
properly packed, and that fact is apparent to the 
carrier or his servants upon ordinary observa- 
tion, then the carrier may refuse to receive the 
goods in that condition; but, if he does see fit 
to receive them, he assumes to carry them as 
they are, and his full common-law liability as 
carrier attaches to the contract of carriage. 
McCarthy & Baldwin v. Louisville & Nashville 
R. Co., 102 Ala. 193, 14 South. 370, 48 Am. St. 
Rep. 29; E., J. & E. Ry. Co. v. Bates Machine 
Co., 98 Ill, App. 311; Elgin, ete, Ry. Co. v. 
Bates’ Machine Co., 200 Ill. 636, 66 N. E. 326, 93 
Am. St. Rep. 218; The David & Caroline, 5 





Blatchf. 266, Fed. Cas. No. 3,593; Klauber V. 
American Express Co., 21 Wis. 21, 91 Am. Dec. 
452; Atlantic Coast Line R. Co. v. Rice, 169 Ala. 
265, 52 South. 918, 29 L. R. A. (N. S.) 1214, Ann. 
Cas. 1912B, 389; Hannibal Railroad v. Swift, 
12 Wall. 262, 20 L. Ed. 423; 1 Moore on Car- 
riers, 559. , 

[4] 4. It cannot be said, however, that the car- 
rier must, at his peril, know that the goods 
are not in fact safely packed. The shipper 
usually knows better than the carrier the man- 
ner in which the goods have been packed and 
the manner in which they should be packed, and 
even though the carrier may have knowledge 
of some defect in the packing, still if it is not 
apparent to the ordinary observation of the 
carrier or his servants that the goods cannot 
be safely carried in the condition in which 
they are presented, the carrier should not be 
held to take the chances of injury from im- 
proper packing. See Jaggard, Torts, 1064; Mc- 
Carthy & Baldwin v. Louisville & Nashville R. 
Co., 102 Ala. 193, 14 South. 370, 48 Am. St. Rep. 
29. It is right here that we think the evidence 
in this case presents a question of fact for the 
jury to determine whether it was manifest to 
the defendant that the marble could not be 
carried with safety in the manner in which it 
was crated. 

The motion for judgment was therefore prop- 
erly denied, and the judgment is affirmed. 

HOLT, J., took no part. 


Note.—Contributory Negligence of Shipper in 
Improper Packing.—It must be considered settled 
that a carrier has the right to refuse to receive 
for transportation goods that are improperly 
crated or packed. 4 Elliott, Railroads § 1466; I 
Hutchinson, Carr. §§ 143, 145. There arises the 
question what is the liability of the carrier, where 
it accepts for transportation such goods? There 
seems to be a view with regard to such goods, 
where the improper packing or crating is ap- 
parent, and where it is not apparent. 

It has been held that if two many live fowls 
are packed in a crate, the loss for such a reason 
falls on the shipper. But this was a case in which 
it was said in effect that the overpacking was 
not apparent. Cohn vy. Platt, 95 N. Y. Supp. 535. 
The same may be said where a demijohn of whisky 
was packed in a champagne case intended to carry 
separate bottles. Morris v. Wier, 46 N. Y. Supp. 
413. And where fruit trees and berry plants are 
shipped, the fact that the packing could not keep 
them for more than three days was not evidence 
of an apparent improper packing in a journey to 
last longer than that. Farmers’ Nursery Co. v. 
Cowan, 21 Sup. Ct. 192. And a dog with a leath- 
er collar, which he slips and escapes, this is not 
apparently improper securing of the dog. Rich- 
ardson v. N. E. R. Co., L. R., 7 C. P. 75, Eng. Rul. 
Cas. 329. But where two dogs were crated in 
a box and escaped therefrom, the carrier was 
held to have taken the risk of such escape, this 
seemingly being deemed by the court an absolute 
liability without respect to the appearance of the 
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crate. Atlantic C. L. R. Co. v. Rice, 169 Ala. 265, 
52 So. 918, 29 L. R. A., N. S., 1214. 


In this case the court said: “In this instance 
the character of the shipment, viz.: live animals 
in a box or crate, and their natural propensity to 
escape confinement, were known to appellant’s 
(railroad’s) servants. The tender for transpor- 
tation was of these animals, and not, primarily, 
of the box or crate, which was but a means to 
conserve convenience of custody and handling and 
the safety of animals within it. If the dog had 
been leashed with cords attached to a heavy block, 
there would have been in principle, no difference. 
If that had been the means employed, the carrier 
could not, after acceptance of the shipment, have 
answered, when impleaded for the loss or injury 
to the animal that the cord was too sleazy to 
serve the purpose, and hence that the shipper was 
negligent in that regard, with the result that he 
could not recover for the loss or injury.” 

This case relied on Hannibal & St. J. R. Co. v. 
Swift, 12 Wall. 262, 20 L. ed. 423, as an apparent 
improper securing of an animal offered for ship- 
ment. 

In Calender-Vanderhoof Co. v. Railroad, 90 
Minn, 295, 1o1 N. W. 402, it was held not con- 
tributory negligence by shipper to pack apples in 
bulk in an ordinary box-car instead of in barrels, 
or in a refrigerator car, where they were liable to 
encounter frost. But the carrier was found to 
have done all it could to save the apples in the 
condition in which they were shipped, and for 
this reason there was evidence tending to show 
exoneration and a new trial was ordered. 

In Revilla Fish, etc., Co. v. Am. & S. Co., 77 
Wash. 40, 137 Pac. 337, it appears to have been 
held that improper packing does not constitute 
contributory negligence, nor does acceptance make 
the carrier liable just as if goods were properly 
packed, there being no bill of lading issued until 
after shipment had begun. The carrier might be 
liable or not, according to the terms of shipment 
or their modification. 

It was held in a Texas case that improper load- 
ing of perishable freight by direction of shipper 
did not as matter of law constitute contributory 
negligence on his part, the carrier having the duty 
to properly load it. St. L.-S. W. R. Co. v. Waldert 
Gro. Co. (Tex. Civ. App.) 144 S. W. 11094. 

Many cases of animal shipments hold that it 
is contributory negligence for a shipper to so ship 
them that they escape and if loss arises there- 
from it is the shipper’s loss, irrespective of the 
question of carrier’s acceptance. St. Louis, etc., 
R. Co. v. Law, 68 Ark. 218, 57 S. W. 258; Chapin 
v. Railroad, 79 Ia. 582, 44 N. W. 820; Susong v. 
Railroad, 115 Ga. 361, 41 S. E. 566. 

And it seems doubtful whether the rule ap- 
plied in an animal case, as by the Rice case supra, 
is entirely consistent with the rule declared in a 
prior decision by the same court as to other 
goods, it being held that if the proximate cause 
of their being lost was negligence by shipper in 
marking or packing. Broadwood y. Express Co., 
148 Ala. 17, 41 So. 769. If a shipper on his own 
side-track loads a car, improper loading resulting 
in loss makes it his loss. Penn. Co. v. Kenwood 
Bridge Co., 170 Ill. 645, 49 N. E. 215. But if a 
carrier furnishes a defective car, the loss, though 
the shipper uses it, falls on the carrier, notwith- 
standing shipper inspects the car and knows of its 
defects. St. L. I. M. & S. R. Co., 74 Ark. 597, 86 
S. W. 802. 





If shipper undertakes to ice a refrigerator car, 
the carrier may assume he will do this properly. 
Railroad v. Reyman, 76 N. E, 970, 166 Ind. 278. 

A shipper is not responsible for cars being in- 
sufficiently iced, before their departure, by the 
company, though he is aware thereof, if he had 
no opportunity to remedy the situation. Johnson 
v. Railroad, 133 Mich. 596, 95 N. W. 724. 

Upon the whole, it seems to us, that if loss is 
directly attributable to shipper’s fault in improp- 
erly packing or crating, mere acceptance by car- 
rier does not put upon it any more than the duty 
to care for the property in the condition in which 
it is delivered to it. 3a 








JETSAM AND FLOTSAM. 





SINN AND HELL DIVORCED. 





That the Bible is not a closed book to law- 
yers, or at least to law editors, is abundantly 
proven by the unusual interest taken by many 
of our contemporaries in the following headline 
that appeared in one of the St. Louis papers: 
“Two Women Set Free from Sinn and Hell.” 

While this startling announcement was hard- 
ly justified by the two very prosaic divorce pro- 
ceedings to which attention was thus attracted, 
yet some of our contemporaries seriously ar- 
gued that Hell has by this decision been judi- 
cially located in St. Louis. 

Quite the contrary, as it seems to us. The 
St. Louis courts, in dragging a woman away 
from Hell has accomplished something that 
judges in other jurisdictions would shrink from 
attempting, feeling perhaps that they had no 
right to do for another what they could not 
do for themselves. 

Another contemporary observes that one 
woman got Hell when she married in St. Louis. 
But that does not prove that some women who 
marry in other cities do not share the same 
fate. 

At any rate, Sinn and Hell have discovered 
that the hand of the law is against them in 
St. Louis, and they both will be more careful 
hereafter in snaring their game in that city. 








BOOK REVIEWS 


BRANSON’S INSTRUCTIONS TO JURIES. 








This book by Mr. Edward R. Branson, of 
Springfield, Illinois, Bar, is a very excellent 
volume both for the introductory part in which 
is explained principles of law involved in the 
framing of instructions and in the approved 
forms which follow. 

The introductory portion of the work is ex- 
ceedingly well done, both in arrangement and 
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in the very full annotation of authority for its 
text. The style of the author, too, is concise, 
clear and illuminative. It is divided into 
eight chapters treating Nature and Purpose of 
Instructions; Provinces of Court and Jury ;-Sub- 
ject-matter; Form and Arrangement; Perti- 
nency; Interpretation and Effect; Requests 
and Exceptions. A careful study of this intro- 
duction should greatly help in using the forms 
which follow as precedents. 

The forms of which we speak are admirably 
selected and being arranged in alphabetical 
order according to the nature of the cases in 
which they have been given this makes them 
readily accessible. 

The volume before us is in flexible leather 
and the pages are of imported india paper, mak- 
ing it a book easily carried around by practi- 
tioners journeying from home or from of- 
fices to the court room, it besides being of 
pocket size. We may say also the forms re- 
fer to no less than 86 headings and under 
these are many subheads and in their number 
run above 2,000, covering over 1,000 pages. 
We think that a lawyer would have a very 
extraordinary case if there ‘is no precedent 
among them that would be of no assistance to 
him. 

This volume is of excellence in its general 
make-up and comes from the well known house 
of the Bobbs-Merrill Company, Indianapolis, 
1914. 





NEW JERSEY EMPLOYERS’ LIABILITY 
LAW. 





This act provides an elective workmen’s 
compensation law and this book is chiefly valu- 
able for its consideration of cases under the 
British Workmen’s Compensation Act of 1906, 
many of the provisions of the British act being 
the exact counterpart of or similar in language 
to that used in the New Jersey law. 

This work is by Mr. Wm. E. Holmwood, of 
Newark bar, and the review of cases given is 
quite thorough. This branch of the law is 
greatly in the formative stage and a very in- 
teresting field for study is being opened up. 

The book gives not only the New Jersey act 
in full, but also the British statutes, so that 
the English cases may be well understood and 
the law of a particular state be considered as 
or not it was adopted with British construc- 
tion. This is an intendment which 
possibly is often stretched too greatly, but 
it is quite useful in the construction of doubt- 
ful clauses, though one might well suppose our 
legislatures, in fact, know little about prior 
construction when they adopt a law. 

The book is in one volume of very present- 
able appearance and comes from the press of 
New Jersey Law Journal Publishing Company, 
Plainfield, N. J., 1914. 





HUMOR OF THE LAW. 





A lawyer badgered a witness as to whether 
a certain relative was dead or alive. . 

“Oh, put it this way,” drawled the witness, 
“we buried him a month ago on suspicion.” 





An American motoring through a small 
Scotch town was pulled up for excessive speed. 

“Didn’t you see that notice, ‘Dead Slow?” 
inquired the policeman. 

“*Course I did,” returned the Yankee, “but I 
thought it referred to your durned little town!” 
—London Evening Standard. 





“Och, Missus O’Toole, yez be 


Mrs. Prady: 
worrukin’ noight an’ day.” , 
Mrs. O’Toole: “Yis, Oi’m under bonds to 


kape the pace for pullin’ the hair,o’ that blag- 
gard, Missus Murphy, an’ the magistrate told 
me that if Oi touched her again he’d foine me 
tin shillings.” 

Mrs. Brady: “An’ yez worrukin’ hard s0’s 
to kape outer mischief?” 

Mrs. O’Toole (between her teeth): 
saving up to pay the fine.” 


“No, Oi’m 





Theophilus Harrington, a Vermont judge in 
the early part of the last century, was a man 
who loved the right and cared little for mere 
legal quibbling. “If justice controls your ver- 
dict,” he would often say to the jury, “you will 
not miss the general principles of the law.” 

At one trial, when the possession of a farm 
was in question, the defendant offered a deed of 
the premises to which the plaintiff’s lawyer, 
Daniel Chipman, objected, because it had no 
seal. 

“But your client sold the land, was paid for 
it, and signed the deed, did he not?” asked the 
judge. 

“That makes no difference,” said Chipman, 
“the deed has no seal, and cannot be admitted 
in evidence.” 

“Is anything else the matter with the deed?” 
asked the judge. 

“I don’t know that there is.” 

“Mr. Clerk,” said the judge, “give me a 
wafer and a three-cornered piece of paper.” 

The clerk obeyed, and the judge deliberately 
made and affixed the seal. 

“There, Brother Chipman,” said he, “the 
deed is all right now. It may be put in evidence. 
A man is not going to be cheated out of his 
farm, in this court, when there is a whole box 
of wafers on the clerk’s desk.” 
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1. Adverse Possession—Color of Title.— 
Where plaintiff took possession of the land in 
controversy as soon as he received his deed 
thereto, defendant, who received the deed under 
which he claimed the premises thereafter and 
ousted plaintiff, cannot rely upon the adverse 
possession of his predecessor in title, where his 
deed was not color of title to the land in con- 


troversy.—Southern Iron & Steel Co. v. Stowers, 
Ala., 66 So. 677. 
2. Assault and Battery — Juistification.— 


Where a person in charge of premises requests 
another to leave, whom he has a right to so 
request, he may use such force as is necessary 
to remove such other, after allowing him a rea- 
sonable time to depart, without becoming liable 
for assault.—Jones v. Bynum, Ala., 66 So. 639. 


3. Assumpsit, Action of—Overcharges. — A 
shipper’s claim against a carrier for freight 
overcharges, being founded on an executed con- 
sideration, might be declared on upon the com- 
mon indebitatus counts.—Priebe v. Southern Ry. 
Co., Ala., 66 So. 573 

4. Bankruptey—Chattel Mortgage.—A _ chat- 
tel mortgage not filed for record until eight 
months after its execution and one month 
prior to the bankruptcy of the mortgagor, held 
void as against his creditors under the laws of 
New York, and therefore as against his trustee, 
under Bankr. Act 1898, § 67a.—In re Palmer, U. 
Ss. D. C., 218 Fed. 74. 


Deed of Trust.—Under Bankr. Act, 8§ 
47a, 67a, a deed of trust on certain of bank- 
rupt’s assets, neither filed nor- recorded as re- 
quired by Rev. St. Tex. 1911, art. 6824, created 
no lien enforceable against the bankrupts’ trus- 
tee, though mentioned in the bankrupts’ volun- 
tary petition.—Coover Grocery Co. v. Park, U. 
8. C. C. A., 218 Fed. . 


6. Discharge.—Discharge in bankruptcy ac- 
quits obligation of bankrupts to indemnify sure- 
ty on their building contract bond, though sure- 
ty did not pay damage until after bankruptcy 
proceedings, it being a provable debt withir 
Bankr. Act July 1, 1898, released by discharge. 
—Williams v. United States Fidelity & Guaranty 
Co., 35 Sup. Ct. Rep. 289 

7. Estoppel.—Where, on the bankruptcy of 
a subcontractor, it was agreed that a material- 
man should prosecute its claim and its claim of 
lien in the bankruptcy court, the claim of lien 
having been denied, the trustee was estopped 
to claim that the dispute as to petitioner’s right 
to a lien was not a controversy arising in bank- 
ruptey proceedings, reviewable. by petition to 














superintend and revise under Bankr. Act, § 24, 
subd. “b.”—Huttig Sash & Door Co. v. Stitt, U. 
& C°C. A. 318 Fed: 1. 

8. Exemption.—Since, under 
Pennsylvania, a debtor’s exemption 
sonal privilege, which. he may waive or lose, 
failure of a Pennsylvania bankrupt to surren- 
der all his property to his trustee deprived him 
of the right to exemptions out of that which he 
did surrender.—In re Liby, U. S. D. C. 218 Fed. 
90. 





the laws of 


is a per- 





9. False Representations.—Services of an 
attorney are not property within Bankr. Act 
July 1, 1898, § 17, par. 2, as amended by Act Feb. 
5, 1903, § 5, excepting from a discharge of liabili- 
ties for obtaining property by false representa- 
tions.—Gleason v. Thaw, 35 Sup. Ct. Rep. 287. 

10. Fraudulent Conveyance. — Where a 
bankrupt’s mother fraudulently conveyed prop- 





_erty to him, and he used it to purchase a hotel, 


the mother’s transfer having been set aside as 
fraudulent against her creditors, and the hotel 
property having been sold in bankruptcy pro- 
ceedings against the son, the mother’s creditor 
held entitled to receive the balance of the pro- 
ceeds, after satisfying a lien of the landlord on 
the furniture, fixtures, etc., and of a bank on 
the leasehold.—In re Benz, U.S. C. C. A., 218 Fed. 
50. 


11.——Insurance.—Proceeds of the insurance 
on a building on land conveyed to insured in 
fraud of the creditors do not take the place of 
the property destroyed by fire, and the trustee 
in bankruptcy of the grantor may not recover 
them.—Trenholm y. Klinker, Miss., 66 So. 738. 

12. Jurisdiction. — Jurisdiction of state 
courts to foreclose vendor’s lien under Act La. 
No. 63 of 1890, on agricultural products in hands 
of a third person, was lost on dissolution of 
attachment under Bankr. Act July 1, 1898, § 67f, 
where bankruptcy proceedings were begun with- 
in four months of the attachment.—Lehman, 
Stern & Co. v. Gumbel & Co., 35 Sup. Ct. Rep. 
307. 

13.—Jurisdiction.—The act of a bankrupt 
partner in surrendering to his trustee property 
belonging to the firm did not enlarge the juris- 
diction of the bankruptcy court to administer 
the partnership property, where the solvent 
partner did not consent or waive its right to 
administer such property.—Marnet Oil & Gas 
Co., v. Stanley, U. S. C. C. A. 218 Fed. 45. 


14, Liens.—Existence prior to bankruptcy 
proceedings of right of antecedent creditors, 
under Ky. St. § 1907, to set aside fraudulent 
conveyances does not prevent application of 
provisions of Bankr. Act July 1, 1898, § 67f, 
avoiding liens obtained within four months of 
bankruptcy proceedings.—Globe Bank & Trust 
Co. of Paducah, Ky., v. Martin, 35, Sup. Ct. Rep. 
377. 

15. Liquor License.—A bankrupt’s liquor li- 
cense is a valuable species of property, and is 
subject to sale in bankruptcy proceedings.—In 
re Benz, Cc. C. A., 218 Fed. 50. 

16. Mechanics’ Liens.—Under Rem. & Bal. 
Code Wash. § 1162, liens of laborers removing 
timber from land sold to a bankrupt held prior 
in right to a lien on the logs reserved in the 
vendor’s conveyance, to secure payment of the 
balance due on the price.—In re Little Elk 
Logging Co., U. S. D. C., 218 Fed. 142. 


17. Secret Partner.—A court of bankruptcy 
in proceedings against a partnership has no ju- 
risdiction to administer upon the estate of an 
alleged secret partner, when he is neither de- 
clared a bankrupt nor found insolvent.—In re 
Kramer, U. S. D. C., 218 Fed. 138. 


18. Boundaries—Plats. — Where no monu- 
ments are shown contradicting the measure- 
ments given on a recorded plat, and no substan- 
tial reason shown to establish their inaccuracy, 
the plat must control.—Zuleger v. Zeh, Wis., 
150 N. W. 406 

19. Breach of Marriage Promise—Aggrava- 
tion of Damages.—In a suit for breach of mar- 
riage promise where seduction was set up, evi- 
dence of intercourse after the first act, to which 
plaintiff consented because of the promise, is 
admissible in aggravation of damages.—Falkner 
v. Schultz, Wis., 150 N. W. 424. 
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20. Cancellation of Instruments—Condition 
Precedent.—An offer to restore the status quo on 
discovery of the fraud or within a reasonable 
time thereafter is a condition precedent to the 
right to sue for the cancellation, for fraud, of 
a deed given for a valuable consideration paid.— 
Kant v. Atlanta, B. & A. R. C., Ala.. 66 So. 598. 


21. Carriers of Goods—Discrimination.—Re- 
ciprocal switching arrangements between a car- 


rier and three or four connecting lines for ex-- 


change of traffic do not remove the discrimina- 
tory character under Act Feb. 4, 1887, § 3, of the 
practice of the first carrier to refuse to inter- 
change car load freight with the fourth con- 
necting line within the switching limits.—Penn- 
sylvania Co. v. United States, 35 Sup. Ct. Rep. 
370. 

22. Limitation of Liability——Gross dispro- 
portion between value of interstate express ship- 
ment and the arbitrary value fixed in express 
receipt does not prevent application of rule that 
earrier may, under Carmack Amendment of June 
29, 1906, to Act Feb. 4, 1887, § 20, limit its liabil- 
tiy to an agreed value to secure a lower rate.— 
George N. Pierce Co. v. Wells, Fargo & Co., 35 
Sup. Ct. Rep. 351. 

23. Penalties.—There is no merit in objec- 
tion that Act Feb. 4, 1887, § 8, and section 16 as 
amended by Act June 29, 1906, § 5, for allowance 
of attorney’s fee on plaintiff’s success in action 
for damages sustained by a shipper, is invalid as 
imposing a penalty for failing to pay a debt.— 
Meeker v. Lehigh Valley R. Co., 35 Sup. Ct. 


24. Carriers of Goods—Special Privilege.— 
Shipper held not entitled, as a matter of right, 
to mill grain in transit and forward the milled 
product under the through rate in force from 
the point of origin to ultimatd destination; “mill- 
ing in transit’ being a special privilege allow- 
able upon extra compensation under the direc- 
tion of the Interstate Commerce Commision.— 
Priebe v. Southern Ry. Co., Ala., 66 So. 573. 


25. Carriers of Passengers — Announcing 
Stations—Announcement of stations so as to 
give passenger information a reasonable time 
before he is to get off, and general announce- 
ment in the usual manner, if with due care, held 
sufficient.—Central of Georgia Ry. Co. v. Crane, 
Ala., 66 So. 604. 

26.——Evidence.—As between a passenger 
and the conductor, who cannot know what pass- 
ed between the passenger and ticket agent, the 
ticket held by the passenger is the sole evidence 
of the passenger’s rights under the contract 
of carriage.—Louisville & N. R. Co. v. Max- 
well, Ala., 66 So. 669. 


27, Negligence.—It is not negligence for a 
conductor, after assisting a passenger from one 
car to another to enable her to get a seat, to 
fail to assist her down the aisle to a seat; she 
not being weak or sick, the speed of the train 
not being excessive or unusual, and the curve 
in the road, reached while she was walking, not 
being sharp.— Plummer v. Washington B. A. 
Electric Railway Co., Md., 92 Atl. 536. 


28. Chattel Mortgages—Crop Liens.—Where 
a tenant executed a mortgage on the crops 
grown on the leased land during 1910 and every 
year thereafter until the debt was paid, the 
mortgagee acquired the legal title to all crops 
grown on the land for 1910 and the equitable 
title to crops grown thereafter during the life 
of the lease.—Whaley v. Bright, Ala., 66 So. 644. 

29. Payment.—Where a chattel mortgagee 
foreclosed, and after the period of redemption 
replevied the chattels, and the mortgagor then 
procured the sum due, which the mortgagee re- 
ceived, and indorsed on the mortgage, “Pay- 
ment in full,” the transaction was a payment 
of the note and mortgage.—Augustus Perow 
Co. v. Lewiston Security Co., Me., 92 Atl. 516. 


30. Commerce—Carriers. — Compulsory in- 
spection of correspondence of interstate carrier 
as to its business was not contemplated by Act 
= 4, 1887, § 20, as amended by Act June 29, 
1906, § 7; nor is there anything in the use of 
ne word “documents” in the amendment of that 
section by Act Feb. 25, 1909, making such section 
include correspondence. —United States v. Louis- 
ville & N. R. Co., 35 Sup. Ct. Rep. 363. 

















31.——Employers’ Liability Act.—Employers’ 

Liability Act governs action of injured employe 
against an interstate carrier, to exclusion of ap- 
plicable state statutes, where the train on which 
plaintiff was riding was engaged in interstate 
commerce.—Toledo, St. L. & W. R. Co. v. Slavin, 
35 — Ct. Rep. 306. 
Employment in.—Where plaintiff was 
iajaons while tearing down a roundhouse, that 
a new one might be constructed, which would 
probably be used in interstate commerce, plain- 
tiff was not engaged in interstate commerce at 
the time of his injury, and could not recover 
under the federal Employers’ Liabliity Act.— 
Thomas v. Boston & M. R. R., U. S. D. C., 218 
Fed. 143. 

33. Motion Picture Films.—Insterstate com- 
merce in renting and delivery of motion picture 
films is not unlawfully burdened by Laws Kan. 
1913, c. 294, making it unlawful to exhibit mo- 
tion picture films not first examined by the su- 
perintendent of public instruction.—Mutual Film 
Corporation of Missouri v. Hodges, 35 Sup. Ct. 
Rep. 393. 


34, Picture Films.—Censorship by a state 
board, under Act April 16, 1913 (103 Ohio Laws, 
p. 399), of motion picture films to be displayed 
in the state, is not an unlawful burden on in- 
terstate commerce, as applied to films brought 
in from another state——Mutual Film Corp. v. 
ee Commission of Ohio, 35 Sup. Ct. Rep. 

87. 














35. Privilege Tax.—lInterstate character of 
business prevents a state from imposing priv- 
ilege tax on business of soliciting by mail orders 
for intoxicating liquors from persons in other 
states and delivery to a carrier within the state. 
from the stock on hand in the state.—Heyman 
v. Hays, 35 Sup. Ct. Rep. 403. 

36. Conspiracy—Intimidation and Threats.— 
While employes may organize for mutual pro- 
tection and betterment and deline to enter the 
service of a particular employer, they may not 
use threats, intimidation, or violence against 
or on employers or on their employes or strang- 
ers to induce them to leave or not to enter the 
service of the are. —Hardie-Tynes Mfg. Co, 
v. Cruse, Ala., 66 So. 657. 

37. Pleading.—Clauses in indictment charg- 
ing a conspiracy to commit an offense against 
the United States cannot be resorted to in aid 
of averments of the clause setting forth the 





conspiracy.—Joplin Mercantile Co. v. United 
States, 35 Sup. Ct. Rep. 291 
38. Constitutional Law — Administrative 


Boards.—Administrative officers are not unlaw- 
fully given legislative power, by Laws Kansas 
1913, c. 294, requiring motion picture films to 
be first approved by superintendent of public 
instruction, before exhibition; his disapproval 
being reviewable by a commission.—Mutual Film 
Corp. of Missouri v. Hodges, 35 Sup. Ct. Rep. 393. 
39.——-Board of Censors.—Legislative power 
is not unlawfully delegated by Act April 16, 
1913, (103 Ohio Laws, p. 399), creating board of 
censors to examine motion picture films to be 
publicly exhibited, and to approve only such as 
are of an educational or harmless character.— 
Mutual Film Corp. v. Industrial Commission of 
Ohio, 35 Sup. Ct. Rep. 387. 
40.—Classification.—Laws 1914, r. 120, § 2, 
imposing upon motor vehicles and motorcycles a 
tax upon the privilege of using the public road, 
is not bad as adopting an unreasonable and 


unnatural classification.—State v. Lawrence, 
Miss., 66 So. 745. 
41.——Criminal Publication.—Rem. 


Code Wash. § 2564, making criminal editin 
printed matter advocating —— for ect 
held not a violation of Const. U. 8S. Amend. 14, 
as an unjustifiable restriction of liberty.—Fox 
v. State of Washington, 35 Sup. Ct. Rep. 383. 


42.——-Excessive Penalties—The Public Ser- 
vice Corporation Act of Arizona, creating a cor- 
poration commission and defining its powers, 
held unconstitutional, as denying the equal pro- 
tection of the laws, in so far as it imposes ex- 
cessive penalties for violation of orders of the 
commission, which practically denies the right 
to ae to. the courts.—Van Dyke v. —— 
U. 8. 218 Fed. 111. 
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43.——Hours of Labor for Women.—The state 
may forbid women employed in hospitals from 
working longer than certain hours. as is done 
by St. Cal. 1911, p. 437, amended bv St. Cal. 
1913, p. 713, without imposing similar restric- 
tions on women in similar employment else- 
} gala ciaciel v. McLaughlin, 35 Sup. Ct. Rep. 

44, Obligation of Contract.—The require- 
ment of Laws 1907, c. 127, that notices of re- 
demption shall be recorded rather than filed, 
held not unconstitutional as impairing the ob- 
ligation of the mortgagor’s contract, even if 
constructed to applv to morteages existine when 
it was passed.—Heitsch v. Minneavolis Thresh- 
ing Mach. Co., N. D., 150 N. W. 457. 


45. Penalties.—A penaltv of from $300 to 
$600, imposed by the so-called Ohio “run-of- 
mine” or “anti-screen” law, for each separate 
violation of the act, is not so great as to ren- 
der the statute a violation of the equal protec- 
tion of the laws under Const. U. S. Amend. 14, 
bv preventing resort to the courts to test con- 
stitutionality of the law.—Rail & River Coal 
Co. v. Yaple, 35 Sup. Ct. Rep. 359. 

46. Corporations—Collateral Attack. — Legal 
existence of a corporate seller of goods cannot 
be collaterally attacked by objection. in a suit 
for the price. that the corporation had orean- 
ized in violation of Act July 2, 1890, forbidding 
combinations in restraint of interstate com- 
merce.—D. R. Wilder Mfg. Co. v. Corn Products 
Refining Co., 35 Sup. Ct. Rep. 398. 


47. Jurisdiction—Where a property of a 
quasi public corporation in the hands of a re- 
ceiver in foreclosure could not be operated ex- 
cept at a loss, the court had jurisdiction to 
order its sale without redemption before final 
decree.—Webber v. Miner, Mich., 150 N. W. 305. 


48. Pleading.—In an action against a mas- 
ter for an assault and battery committed bv his 
superintendent. where an amendment, already 
allowed, correctly gave the name of the cor- 
poration defendant. as affirmed by its plea. its 
plea nul tiel corporation was vronerly stricken. 
—Central Foundry Co. v. Laird, Ala., 66 So. 571. 

49. Courts—Appeal and Error.—Failure to 
raise in state courts federal questions on rulings 
that certain state statutes of limitations harred 
the relief sought defeats appellate inrisdiction 
of the federal Supreme Court. where limita- 
tions were in express terms stated in the de- 
murrer to bill. sustained by the trial court.— 
Olympia Min. & Mill. Co. v. Kerns, 35 Sup. Ct. 
Rep. 415. 

50. Domicile—Where a citizen’s wife has 
justifiedlv left him and removed to another 
state. with no intention of living elsewhere. 
she acauired a domicile in such state. so that 
she may maintain an action in the federal courts 
against a citizen of the state in which her hus- 
ma Pa asnaietees v. Huff, U. S. C. C. A.. 218 

ed. . e 


51. Courtsa—Frivolons Appeal.—An objection 
that Act Feb. 9, 1909. § 2. punishing the receipt. 
concealment or facilitation of transportation of 
ovium, is wnconstitutional, is too frivolous to 
serve as a foundation for writ of error.—Brolan 
v. United States, 35 Sup. Ct. Rep. 285. 

52. Criminal Law—-Practice.—Where the 
court excluded the jurv while hearing evidence 
on the questions whether a confession was vol- 
untary. the state. on the jury being recalled, 
must, in introducing the confession. reintroduce 
the testimonv nrecented to the judge.—State v. 
Rogers. S. C., 83 S. E. 971. 

52. Deeds—Description—Where a grantor 
convevs a certain auantitv of land in a larger 
tract without describing the boundary. the pre- 
sumption is in favor of a square or parallelo- 
eram. not a fanciful or unique figvre —Sothern 
Tron & Steel Co. v. Stowers, Ala.. 66 So. 677. 

i4. Etectment—Subseovent Tresnasser.—One 
who had been in veaceable possession under a 
claim of ownershin. thouch under entry as 
treenasser, was entitled to maintain eiectment 
arainst a subhsennent tresnascer or intruder.— 
Klooz v. Hood. Wis., 150 N. W. 441. 

55. Eteetricity—Res Ipsa Loquitur.—Where 
intestate’s hodv was fovnd in a street. Ivine 
across a broken electric light wire, the doctrine 























res ipsa loquitur could not be applied to raise 
a presumption of negligence on his part.—West- 
ern Union Telegraph Co. v. Jones. Ala., 66 So. 
691. 

56. Emi t D i Connecting Carriers.— 
Property of one carrier is not apropriated with- 
out compensation to the use of another carrier, 
contrary to Const. U. S. Amend. 5, by an order 
of the Interstate Commerce Commission under 
Act Feb. 4, 1887, § 3, requiring first carrier to 
interchange car load freight with a connecting 
carrier within switching limits while performing 
such: service with other connecting carriers.— 
Pennsylvania Co. v. United States, 35 Sup. Ct. 
Rep. 370. 

57. Irregularities—Where the court has 
jurisdiction of the person and subject-matter 
in condemnation proceedings, ejectment will 
not lie for mere irregularities. but only if the 
proceeding is void.—Sandusky Grain Co. v. Sani- 
lac Circuit Judge, Mich.. 150 N. W. 329. 


58. Equity—Cross-Bill—Where, in a suit to 
restrain foreclosure bv assignees of certain 
notes. some of which had matured. as collateral 
security, the mortgzagee intervened and sought 
to enforce his rights, he was an antagonistic 
party, whose rights could he enforced only bv 
cross-bill.—Douglass v. Blake, Ala., 66 So. 617. 

59. Exchange of Property—Damages.—tIn an 
action by an automobile company against a 
dealer for failure to return an old part in ex- 
change for a new part sent to the dealer. the 
measure of damages held. under the custom 
of dealing of the parties, the value of the new 
part and not that of the old.—Studebaker - 
poration of America v. Gollmar, Wis., 150 N. W. 
442. ‘ 

r tors and Administrators—Attornev 
ae claim by an administratrix for ex- 
nense in emvloying attorney to prosecute claim 
for the death of decedent, held, that the court 
erred in allowing her more than one-third of the 
sum for which the suit was settled.—In re 
Munger’s Estate, Iowa, 150 N. W. 447. , 

61. Pleading.—A declaration aga nst a 
stones representative on a ioint and several 
demand against a decedent and another mav ~ 
forth the demand ac if it had been a cause * 
action against decedent alone.—Citizen’s Trvs 
& Guarenty Co. of West Virginia v. Young, w. 
Va.. 83 S. E. 1007. ae 

4 raud—Evidence —To sunport an actio 
Pe concernine defendant’s ownership = 
land, whereby plaintiff was induced to erecues 
a convevanee of a lot to defendant under > 
agreement for an exchange of lands. it was = 
nececsarv that the transaction out of ar the 
deceit arose should be evidenced bv a writing. 
—Moore v. Whitmire, Ala., 66 So. ye i 

3. Frauds. Statute of—Deht of r 7 
emanate ahaate of frauds. forbidding a — 
promise to answer for the debt. default, or _— 
earriage of another unless in writing. ete S.. 
fers to contracts. not mere necotiations nre ma 
ine contracts.—Gambill v. Fox Typewriter . 
Ala., 66 So. 655. ' ; 

Istoppel.—A lease of land for life in 
eclismaemen aa supnvort of lessor, not — — 
and therefore SOUNDS 00 entnte IO eaine 7 

repudiate v e ec 
waa nathan Per possession. where the lessee - 
not breached the contract on her wart as | ” 
lease which was not reqnired toa he wn “ nay 
creates estonnel against the lessor.—Calkins v. 
Pierce Me., 92 Atl. 29. er 

65. Frarduient Convevanees—G04 wate Pn 
Grantee.—Where a grantee in A deed oan aah 
as a mortgage to secvre prior advance i not 
know of another possible liahilitv of the poe 
tor, the instrument was not fraudulent as ise 3 
erantee.—Fassbender v. Donohue, Mich., 150 N. 


W. 336. 
64. Guaranty—Forbearance.— Where | Pov 2 
“4 o secure navme 3 
pone A dee ~ hould he determined to 
: tracee’s forbear- 
t owner of the land, mor i 
1 Bg Ban on the suit to determine ae — 
held sufficient consideration for a eantem ‘ 
raneous ruarantv of performance hv the mer - 
gagor.—Norvell v. Gilreath, Ala., 66 So. 635. 
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67. Independent Promise.—Where a_ bond 
not only guarantees that the employe will pay, 
but also that the sureties will pay, the indebted- 
ness, it is an independent promise which is not 
discharged because the right of action against 
the employe on the principal debt is barred by 
the statute of limitations——John A. Tolman & 
Co. v. Smith. Wis., 150 N. W. 419. 


68. Minor’s Debts.—Under a contract guar- 
anteeing payment of a minor’s debt held, that 
the guarantor was liable for the entire amount 
though a less amount was due when the prin- 
cipal contract was disaffirmed by the minor.— 
National Text-Bock Co. v. Mabbott, Wis., 150 N. 





69. Health—Inspection.—An ordinance of the 
state board of health for the semi-annual inspec- 
tion of cows used in the dairy business to as- 
certain whether they suffer from tuberculosis 
or other contagious diseases, held valid and not 
unreasonable under Code 1906, §§ 2487, 2489, 
2491.—Hawkins v. Hoye, Miss., 66 So. 741. 

70. Homicide—Manslaughter.—Where an inn- 
keeper negligently allowed a guest, to whom 
he had sold intoxicants after he was visibly in- 
toxicated, to leave the inn and to attempt to 
get into his wagon without assistance, the inn- 
keeper is not guilty of manslaughter, though 
the guest received fatal injuries in getting into 
his wagon.—State v. Reitze, N. J., 92 Atl. 576. 


71. Indians—Restrictions on  Alienation.— 
Conferring rights of majority, conformably to 
a state statute, on a minor Indian allottee so as 
to authorize him to make a lease, is beyond the 
power of an Oklahoma district court, notwith- 
standing removal of restrictions on alienation 
by Indian allottees by Act May 27, 1908, §§ 1, 4, 
in view of sections 2 and 6 of the act defining 
ee v. Closser,+ 35 Sup. Ct. Rep. 

72. Indietment and Information—Bill of Par- 
ticulars.—Where an indictment alleged a sale 
of whisky on a certain date in the town of P, 
defendant is not entitled to a bill of particulars 
as to the house, square, street, or section of 
the town where the sale took place; defendant 
claiming that he made no sale at all.—State v. 
Doucet, La., 66 So. 772. 

73. Injunction—Labor Unions.—While injunc- 
tion will not lie to restrain members of labor 
unions from inducing others not to enter an 
employer’s service by peaceable persuasion, a 
writ will be issued to restrain the inducing of 
employes to break their existing service con- 
tracts.—Hardie-Tynes Mfg. Co. v. Cruse, Ala., 6¢€ 
So. 657. 

74. Landlord and Tenant—Option to Lease.— 
A lease covenanting that the lessees are to have 
the land to build two houses thereon and to 
hold the land for five years, or as much longer 
as they may pay $50 annually, gives the lessee 
or his assignee options to perpetuate the lease 
indefinitely by paying the rent.—Thaw v. Gaff- 
ney, W. Va., 83 S. E. 983. 

75. Limitation of Actions—Interstate Com- 
merce Act.—The five years’ limitation prescribed 
by Rev. St. § 1047, for the prosecutions for a 
penalty, does not govern a reparation action 
under Interstate Commerce Act, Feb. 4, 1887, § 
16, as amended by Act June 29, 1906, § 4, to re- 
cover from carrier damages awarded by the 
Interstate Commerce Commission.—Meeker v. 
Lehigh Valley R. Co., 35 Sup. Ct. Rep. 328. 


76. Lis Pendens—Evidence.—A plaintiff su- 
ing for the removal of a house on his land may 
introduce in evidence a judgment in ejectment 
to show his right to the possession as against 
a third person through whom defendant claimed, 
where judgment was rendered after the removal 
of the house purchased by defendant pending 
the ejectment suit.—Snead v. Patterson, Ala., 66 
So. 664 

77. Mandamus—Incompetency of Judge.— 
Where a judge is incompetent, on statutory or 
common-law grounds, to try a cause pending 
before him, mandamus is the proper remedy to 
compel him to certify his incompetency as a 
preliminary to the selection of a qualified judge 
= stead.—McConnell v. Goodwin, Ala., 66 
So. io. 


78. 
35 (sec. 1585), 


Publication.—Under Code 1913, c. 39, § 
requiring an official statement 








to be published in two newspapers of opposite 
politics in the county, where only two parties 
are represented and one of them by a single 
paper, the publisher of that paper may compel 
by mandamus the authorities to publish the 
statement in it—Lewis County Pub. Co. v. Lewis 
County Court, W. Va., 83 8S. E. 993. 


79. Master and Servant—<Assumption of 
Risk.—An employer directing two men to carry 
downstairs a roller weighing about 200 pounds, 
held not guilty of negligence, and not liable 
for injuries to an employe by the falling of the 
roller.—Seger v. Northwestern Cooperage & 
Lumber Co., Mich., 150 N. W. 328. 


80. Assumption of Risk.—Where a brake- 
man, while coupling the air hose in a freight 
train, was injured by the cars being violently 
propelled against standing cars by a switching 
engine in the rear of the train, in a negligent 
manner, plaintiff did not assume the risk.— 
Chesapeake & O. Ry. Co. v. Proffitt, U. S. C. C. 
A., 218 Fed. 23. 

81. Fellow Servant.—A railroad company 
providing car repairers in railroad yards with 
appliances with which to construct necessary 
scaffolds held not liable for injury to a car re- 
pairer by the fall of a scaffold erected by a co- 
employe.—Hook v. Great Western R. Co., Iowa, 
150 N. W. 461. 

82. Fellow Servant.—Act of plaintiff’s fel- 
low servant in dropping one end of a timber 
about a foot as they unloaded it from a wagon, 
by which plaintiff was injured, held not to con- 
stitute actionable negligence of the master.— 
Schmit v. Frederickson, Wis., 150 N. W. 426. 

83. Instructions.—In an action against a 
master for an assault and battery by his super- 
intendent, defendant’s requested instruction 
that if the superintendent, in committing the 
assault, was acting from personal ill feeling, 
defendant was not liable, held faulty in that it 
did not exclude the fact that the superintendent 
acted within the line and scope of his author- 
ity—Central Foundry Co. v. Laird, Ala., 66 So. 
671. 














84. Respondeat Superior.—The owner of 
an automobile held not liable for injuries to a 
passenger in the car who is riding at the invi- 
tation of the driver of the car, for, as to such 
passenger, the driver is not the servant of the 
owner.—Powers v. Williamson, Ala., 66 So. 585. 

85. Safe Appliance—When car repairer 
was injured by fall of car door, the questions 
whether defendant was under obligation to fur- 
nish a safe car door, and whether the duty of 
repair rested on plaintiff, were for the jury. 
Bauer v. Great Northern Ry. Co., Minn., 150 N. 
W. 394. 

86.——Safe Place—Where a motorman in a 
coal mine is injured by an improperly attached 
electric trolley wire, the defect in which could 
not have been discovered by diligence, the em- 
ployer is liable——Crockett v. Black Wolf Coal & 
Coke Co., W. Va.. 83 S. E. 987. 

87. Mines and Minerals—Exception in Deed. 
—A clause of a deed “excepting therein all * * * 
minerals * * * which are to be held in common 
by all the heirs” of the grantor, held to suffi- 
ciently manifest an intent to except the minerals 
in the land from the operation of the deed.— 
Freudenberger Oil Co. v. Simmons, W. Va., 83 
S. B. 996. 

88.——Independent Contractor.—A mine own- 
er, who for his own benefit procures the working 
of his mine by an independent contractor, need 
not furnish any part of the equipment for opera- 
tion of the mine, unless bound to do so by 
agreement, or unless he has assumed to do so.— 
Connors-Weyman Steel Co. v. Kilgore, Ala., 66 
So. 609. 

89. Withdrawal from Entry.—The president 
had power to make temporary withdrawal order 
of September 27, 1909, by which oil lands were 
withdrawn from entry or location by private 
parties, which power was not negatived by sub- 
sequent Act June 26, 1910.—United States v. 
Midwest Oil Co., 35 Sup. Ct. Rep. 309. 

90. Monopolies—Goods Sold.—Recovery of 
price for goods sold by corporation organized 
in violation of Anti-Trust Act July 2, 1890, 
will not be denied because goods were sold on 
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condition as to payment depending on the ex- 
clusive dealing of the purchaser with the cor- 
poration during the following year.—35 Sup. 
Ct. Rep. 398. 

91. Municipal Corporations—Joint and Sev- 
eral Liability.—To render a town liable for per- 
sonal injuries caused by falling into a hole in 
the street or sidewalk, it was not necessary that 
it alone should be liable, as there could be a 
recovery against it if it was liable severally or 
jointly with a contractor.—Perrine v. Southern 
Bitulithic Co., Ala., 66 So. 705. 

92. Lateral Support.—A city, removing lat- 
eral support when making an original street 
grade, is not liable for injuries to abutting 
property, where the grading was within the 
street limits, and the work was not negli- 
gently done.—Schuss v. City of Chehalis, Wasn., 
144 Pac. 916. 

93. Notice of Injury.—Notice to city charg- 
ing injury to the back of both legs, left heel, 
and tendon Achilles, held to justify evidence 
of a further injury known as “flat foot” or 
“broken arch.”—Lowery v, City of Spokane, 
Wash., 145 Pac. 181. 


94.—-—Street Grades.—-Property owners could 
not recover against a city for destruction of 
sidewalks not conforming to the official grade, 
but could recover for lowering their sidewalks 
below the established grade necessary to con- 
form to the. improvements of the street.—Lud- 











bs ag v. City of Walla Walla, Wash., 145 Pac. 
95. Street Obstruction.—Where private 


property suffers special injury from the unlaw- 
ful permanent obstruction of a street by an em- 
bankment used for railroad purposes, the owner 
may recover, as an element of his damages, for 
the cutting off of his light, air, view, and ac- 
cess, and for any unusual noises reducing the 
value of his property.—Alabama Terminal R. 
Co. v. Benns, Ala., 66 So. 589. 

96. Negligence—Imputability.—W here a wom- 
an riding in an automobile operated by her 
husband was injured from a collision with a 
train, the negligence of the husband could not 
be imputed to her.—Senft v. Wester: Maryland 
Ry. Co., Pa... 92 Atl. 553. 

97. Pleading.—A complaint, alleging that 
defendants carried a negro prisoner near plain- 
tiff’s house and negligently permtited him to as- 
sault plaintiff's husband and to use abusive, in- 
sulting, and profane language, whereby she was 
frightened and made sick and incurred medical 
expenses, held defective for failure to allege 
facts showing defendants’ negligenc.—Crawford 
v. McMickens, Ala., 66 So. 712. : 


98. New Trial—Side-Bar Remarks.—Where, 
while defendant’s counsel was taking an excep- 
tion to argument of plaintiff’s counsel to the 
jury, plaintiff’s associate counsel said to de- 
fendant’s counsel, “It begins to get home, does 
it?” such remark was not so prejudicial as to 
constitute ground for a new trial.—Sanders v. 
Boston & M. R. R., N. H., 92 Atl. 546. 

99. Perjury—Departmental Reputation. — A 
charge of perjury under Cr. Code, § 125, may be 
based on false statements in affidavit required 
by act of Congress or authorized regulation of 
the General Land Office——United States v. 
Smull, 35 Sup. Ct.Rep. 349. 


100. Principal and Agent—Estoppel.—Where 
a third person in possession of a chattel mort- 
gage took possession of the chattels against the 
protest of the mortgagor, who had paid the 
mortgage, and delivered the same to the mort- 
gagee, who sold the property, the mortgagee 
was estopped to deny the agency of the third 
person.—McDougal v. Alstone, Ala., 66 So. 683. 

101. Undisclosed Principal—-The rule that 
when a creditor has accepted the obligation of 
an agent he cannot pursue the principal does not 
apply, where no credit was given to the agent, 
whose name was used by the principal to rep- 
resent its own contract and assume its own 
liability Dexter Horton Nat. Bank v. Seattle 
Homeseekers Co., Wash., 144 Pac. 691. 

102. Principal and Surety—Release of Surety. 
—Surety on bond of change in contract, where 
he abandoned it and the government entered 
into a new contract with a third person, call- 











ing for different work.—United States v. United 
-_— Fidelity & Guaranty Co., 35 Sup. Ct. Rep. 

103. Public Lands—Cancellation of Patent.— 
A bona fide purchase from a homestead entry- 
man is a valid defense which grantee must 
establish to defeat right of government to can- 
cel a patent as obtained by fraud.—Wright- 
— Co. v. United States, 35 Sup. Ct. Rep. 


104.——Perjury.—A department regulation 
that a homestead entryman must make affidavit 
whether he had made other entries is not re- 
pugnant to Rev. St. § 2290, as amended by Act 
March 3, 1891, § 5, in relation to affidavit to be 
made by such applicant.—United States v. Smull, 
35 Sup. Ct. Rep. 349. 

105. Railroads—aAnticipation of Injury.—At 
grade street crossings, a railroad should use 
such care as is commensurate with the probabil- 
ity of danger and as ordinary prudence indi- 
cates is necessary to avoid injury to travelers. 
Craig be a ce St. P., M. & O. R. Co., Neb., 150 

106.——Contriputing Negligence—An elderly 
woman, knowing that defendant's car was late, 
that it was dark, and that there was no means 
of signaling the car, who went on its right of 
way to signal it and was struck by it, held neg- 
ligent.—Wells v. Ann Arbor R. Co., Mich., 150 N. 
W. 340. 

107. Last Clear Chance.—Trainmen who 
knew that a track at a place is commonly used 
by. pedestrians must keep their train in control 
at that place, so that after the discovery of a 
pedestrian on the track, they may avoid injuring 
him.—Northern Alabama Ry. Co. v. Guttery, Ala., 
66 So. 580. 

108. Negligence.—Where defendant’s engi- 
neer had seen plaintiff on a path parallel to the 
track, and neither the engineer nor his fireman 
saw her attempting to cross the track in front 
of the engine just prior to being struck and in- 
jured, the engineer was not guilty of subsequent 
negligence,—Nashville, C. & St. L. Ry. v. Vin- 
cent, Ala., 66 So. 697. 

109. Trespass.—A railroad company owes 
no duty to a trespasser to keep a lookout for 
him, or to equip its locomotives with proper 
headlights, or to use care to discover his pres- 
ence, but is only required to abstain from wan- 
tonly and willfully injuring him.—Alabama 
Great Southern Ry. Co. v. Daniell, Miss., 66 So. 











110. Removal of Causes—Jurisdiction. — A 
state court does not lose jurisdiction of an ac- 
tion for death because the federal circuit court 
made several orders continuing the case after 
filing of transcript in that court and dismissed 
it for want of prosecution, where on the face 
of the record the case was not a removable one. 
—Iowa Central Ry. Co. v. Bacon, 35 Sup. Ct. 
Rep. 357. 

111. Right to Remove.—Where a foreign 
railroad company leased the right of way to a 
domestic company, the fact that the lessor com- 
pany was liable for the torts of the lessee will 
not deprive the lessee of its right to remove ac- 
tions from the state to the federal court.— 
Hyder v. Southern Ry. Co., N. C., 83 S. E. 689. 

112. Sales—Breach of Warranty.—Where a 
buyer of paper, after knowledge of conditions 
as to weight which he claimed amounted to 
breach of warranty, accepted the paper and used 
it, he could not recover damages for breach of 
warranty.—Cheboygan Paper Co. v. Eichberg, 
Mich., 150 N. W. 312. 

113.— Condition Precedent.—Where the sub- 
ject-matter of a sale is not in existence or ascer- 
tained at the time, an undertaking that it, shall 
possess certain qualities is not a mere “war- 
ranty,” but a condition precedent to any _obli- 
gation of the buyer.—Cheboygan Paper Co. v. 
Eichberg, Mich., 150 N. W. 312. 

114. Sequestration—Attorney Fees. — Where 
writs of sequestration are dissolved on a trial 
on the merits, attorney’s fees will not be al- 
lowed as damages where it is impossible to de- 
termine what portion of the services related to 
the release of the property.—Jones v. Monroe, 
La., 66 So. 760. 











